This item is verbatim from the Spanish Expatriate Association Web-pages.  All its contents are relevant to OAP British expatriates in France.  For ‘Spain’ read ‘France’. Please note the penultimate paragraph which is highlighted in red.  If you are affected then you should apply for your WFP to Newcastle (Dept. Works and Pensions).  You can give reference to the  EU law as laid down here.  It is likely that your application will no doubt be refused.  Keep that refusal and inform the blog-site.  It is quite possible that your position can be included in a petition to the EU along with other claimants. 
A DRAFT OUTLINE LETTER  can be found by clicking this link.
The Winter Fuel Payment: (W.F.P.) update - 15-03-10

We  have also continued with our fight to push forward the frontiers of other benefit entitlement for expats.

Many of you will be aware that we first challenged the refusal by the UK  in 1998, to permit the export of this allowance, when our government sought to restrict this benefit to UK resident citizens, at age 60 years for women and age 65 years for men. We had many exchanges with the Commission. However, in the meantime Mr. John H. Taylor brought an action in the UK by way of a judicial review, before the High Court of Justice, Queen's Bench Division, citing sexual discrimination in respect of the refusal to pay him the winter fuel payment at the age of 60 years, as then provided for under the Social Fund Winter Fuel Payment Regulations 1998 

The High Court then referred the matter to the E.C.J..for a preliminary ruling. This case is known as, The Queen v Secretary of State for Social Security, ex parte John Henry Taylor. Case C-382/99. The E.C.J. delivered their ruling on 16 December 1999, when they upheld the plea by Mr. Taylor. There then followed a change in direction by our government when they were then obliged to pay this allowance to men and women, without discrimination, hence the award starts at age 60 for both men and women.

In their deliberation the Court of Justice held that, the UK’s winter fuel payment was an ‘old age’ risk benefit within the meaning of Article 4(10)(1)(c) of Council Regulations 1408/71. The court set it out this way in its paragraph 25 of the judgement, “In so far as the grant of the winter fuel payment to any of the categories of persons referred to is always subject to the materialisation of the risk of old age, that payment must be deemed to protect directly and effectively against that risk.” 

We continued to exchange further with the Commission, who had arrived at the arbitrary decision that those who had first received this payment whilst resident in the UK, were to be permitted to export that benefit. However, as there is no precedence for this and quite clearly it is not one of those ‘Special’ non-contributory benefits, referred to in Article 4(10) (2a)(a)(i), where it sets out ‘Special non-contributory cash benefits’ means those: (a) which are intended (i) supplementary, substitute or ancillary cover against the risks covered by the branches of social security referred to in paragraph 1 and which guarantee the persons concerned a minimum subsistence income having regard to the economic and social situation in the Member State concerned;  and (c) which is listed in Annex II (a). 

The W.F.P cannot be regarded as a benefit awarded for a statutory defined purpose, as set out above, since it is awarded to all UK resident citizens over age 60 years and neither is it listed in Annex II(a) to those regulations as a ‘special’ non-contributory benefit. We continued to persist to challenge this matter in respect of those who had not been able to claim this benefit as a UK resident, albeit the UK remained the competent State for the payment of benefits. 

More recently we have sought a 2nd reasoned legal opinion from the EU Citizens lawyers and in their response of 08/03/2010 they support our legal opinion, as set out below: 

WFP must be considered a cash benefit because it is a lump‐sum payable in cash. As a result and in accordance with Article 10, the payment of WFP cannot “be subject to any reduction, modification, suspension, withdrawal or confiscation by reason of the fact that the recipient resides in the territory of a Member State other than that in which the institution  
responsible for payment is situated.” Where pensioners are only in receipt of a pension from the UK. the UK social security system is the applicable legislation. In accordance with Article 17a, they have a right to choose not to be covered by Spanish legislation and therefore be covered solely by the UK’s social security system: “The recipient of a pension due under the legislation of a Member State [e.g. the UK] or of pensions due under the legislation of several Member States [e.g. the UK and Spain] who resides in the territory of another Member State [e.g. Spain] may at his request be exempted from the legislation of the latter State [e.g. Spain] provided that he is not subject to that legislation because of the pursuit of an occupation.” Furthermore, it does not appear that the payment of WFP is included in the list of benefits for which a recipient must be resident in the country which awards the benefit. In particular WFP is not listed in the benefits enumerated in Annex IIa of the Regulation and to which the provisions of Article 10a apply. Therefore, any condition relating to having been ordinarily resident in the UK at that time must be disregarded in accordance with Article 10 of Regulation 1408/71. We therefore consider that winter fuel payments should be exportable.

This situation remains unchanged by the new Social Security Coordinating Regulations 883/2004, which enter into force on 1 May 2010. – D.W.P confirm the abolition of the 26 week rule - 15-03-10 (click link to view), where we have listed those benefits now included in the new Annex X to this new Regulation.

We therefore suggest that, all those who came to Spain before the age of 60, or where our members were already resident in Spain, when the W.F.P was introduced, to claim it and advise us as to the response, when, if necessary, we will petition the EU Parliament on your behalf.

Your Association regrets that we do not have the manpower resources to deal with individual inquiries.

