DISABILITY LIVING ALLOWANCE

A Note from David Burrage – Legal Advisor to the Spanish Association of British Expatriates  - April 6th 2011

Subject: Re: 26 week rule appeal disability living allowance
In the matter of the UK's disability living allowance, Attendant Allowance and Carers Allowance (DLA, AA and CA), the infringement proceedings opened by the EU Commission in September 2009 under their reference No. 2009/2139 remain open and on-going, albeit they are on hold pending the result of  cases sent to the ECJ  for a preliminary ruling with regard to the UK's 26 weeks past presence in the UK in the previous 52 weeks immediately prior to a new/fresh claim for any of these allowances rule. The Commission have also let it be known that they challenge that rule on the basis that it does not coordinate with either Council Regulations 1404/71 and now 883/05 or a citizen' right of free movement within the EU as enshrined In EU Directive 2004/38/EC. Also enshrined in the EC Treaty.  
 

The Commission has also been advised by us as to; 
 

(a) those cases, which had been subject to an Appeals Tribunal (or former Social Security Appeals Tribunal), and which had been disallowed at formal appeal prior to 18/10/2007, at a time when the 
appellant had no known lawful grounds for appeal and where formal renewed appeals, requesting that earlier decisions be set aside and re-made in the light of case C-299/05 for re-instatement following 18/10/2005, where they are currently being disallowed by the Tribunal Service on the spurious grounds that the appellant is now 'out of time'. In this respect we have been asked by the Commission to provide further information and we have already done so and will continue to do so. 
 

(b) where the Secretary of State is currently refusing re-instatement of earlier withdrawn entitlement to any of those relevant allowances from the actual date of such withdrawal. The Commission will address these matter in due course and once we have a ruling in respect of the 26/52 week rule, currently being imposed by the Secretary of State    

 

In view of the above, all those making completely fresh/new claims for any of the above allowances are advised  to progress their claims to formal appeal. Once your appeal has been accepted (here we must emphasize not decided) by the Tribunal Service, and not before, we then advise you to write to the tribunal which is to hear your appeal, advising the tribunal that they could quite properly stay (adjourn) your appeal pending the outcome of the ruling by the ECJ in respect of that 26/52 week past presence rule.

 

Further, we also advise you to down-load the attachment, which represents a letter from the Commission to your Association received by us on 06 April 2011 and an the open communication from the Commission of 24 June 2010, and forward that letter, together with the 'notice' of 24 June 2010, together with your letter to the tribunal. 

 

In the meantime the matter of the mobility component of DLA is currently pending a ruling by the ECJ following 3 joined cases sent to that court where it is argued that if DLA care is to be regard as a sickness related benefit, as it was in case C-299/05 of 18/10./2007, then those same grounds, when reaching that conclusion, should equally apply to the mobility element of DLA. Further, and for completeness, it was only the care component of DLA, AA and CA which were under challenge in case C-299/05 and not the mobility element of DLA. 

 

With further regard to this matter of the mobility element of DLA , we should also advise you that the mobility component had also been removed from Annex II(a) of Regulation EC 1408/71, which Annex was preserved for the inclusion of 'special' non-contributory social security benefits (SNCB's), now Annex  X of the new Basic Regulations 883/04, which replaced the former regulations as of 01/05/2010, in the ruling in case C-299/05. However, it must be remembered that the Court did decide that the UK's mobility element could lawfully be re-included into that Annex II(a) of EC 1408/71, which were then the prevailing regulations and invited the UK to so apply for such an inclusion. We do not know the date of the UK's application, although we can advise you that the mobility component of DLA was never re-included into the Annex of Regulation EC 1408/71, but has been included into Annex X  of the new regulations which is also preserved for the similar purpose of the earlier Annex II(a).

 

Where the Commission refer to case law of the Court of Justice in their letter to us, namely 'Larsy'  and 'Duchon' those cases can be found in the latest inclusions on our website www.ukgovabusesexpats.co.uk under 'Latest News' with regard to this matter.  With regard to the case law Kühne & Heitz NV of 13 January 2004, case C-453/00 we are already in discussion with the Commission with regard to certain aspects of that particular case, where not unlike those two former cases, it identifies certain obligations on the Member States to recognise the primacy of Community law. 
 

We will advise you all once we have any up-date and it is particularly important , if we are to represent your best interests, that, you do not repeatedly come back to us asking as to whether there have been  any further developments, since this constrains upon our valuable time, not to mention our very limited resources. 

 

David R. Burrage, your legal adviser on behalf of your Association.         

 

