FOUNDATION FOR THE REPRESENTATION OF DUTCH PENSIONERS ABROAD


Milking the Dutch Expatriate Pensioner

Free movement

1. The right to free movement within the European Union is one of the corner stones of the Treaty. All Union citizens shall have the right of residence on the territory of another Member State for a period of longer than three months if they comply with Directive 2004/38/EG. Pensioners must comply with the following:

· To hold a valid identity card or passport.

· To have sufficient resources for themselves and their family members not to become a burden on the social assistance system of the host Member State

· To have comprehensive sickness insurance cover in the host Member State; this can be either private insurance or social insurance.

Expatriate Dutch pensioners complied with these rules. Those who had a private insurance were neither a burden on the host Member State nor on their motherland. Those with social insurance derived their rights from Dutch law.

Background

2. Up to 2006, Holland had a two-part system for health care insurance. For lower incomes there was mandatory public medical insurance (“ziekenfondsverzekering”), others were privately insured. Furthermore there were some other systems such as for civil servants and other special groups. For the privately insured there were surcharges for the social solidarity. Upon emigration the social insurance cover remained in place and the privately insured could, as a rule, also continue their private policies.

3. Starting 2006, the Health Insurance Law (“Zvw”) was introduced terminating this fragmented system. All residents in Holland had to take out private insurance. On a national scale the premium revenues are 50% nominal and 50% income related. The nominal part is the premium directly paid to insurance companies and the income related contributions are distributed to the insurance companies dependent upon their risk profiles.

4. In addition to the “Zwv” law covering health “cure”, Holland has a mandatory public system (“AWBZ”) covering health “care”. This “care” system is very costly and does not exist in other European countries. It covers the full cost of nursing homes (incl. housing) and other care for the elderly and invalids. 

5. For 2006, the total annual costs for Zwv plus AWBZ is euro 3.250 p.p. and approx. euro 10.000 per old age pensioner, whereas the average premiums and contributions amount to approx. euro 3.400. This shows that the health care costs for pensioners are as an average more than euro 6.000 higher than the contributions they pay. In no other European country is the social solidarity component so high, in favour of the pensioner. Of course all Dutch pensioners contributed during their lifetime to this costly system from which the expatriates are now being excluded. 

Expatriate Dutch Pensioners

6. Holland is a small and densely populated country. Many pensioners therefore seek a quieter lifestyle, a warmer climate, etc. Contrary to expectations, this use of the right to free movement is negatively perceived. Holland complains about the export of pensions, loss of income tax revenue, lower turnover for businesses and even about taking advantage of the southern sunshine. Government officials regularly made denigrating remarks to justify a number of draconian measures against those who had the audacity to leave the country. On the other hand, the host countries complain about pensioners being a burden and claim financial compensation.

7. From 1 January 2006, all their health care insurances, both public and private, were cancelled. In fact more than a 100.000 elderly people were from one day to the other made uninsured, under the pretext that this was required by European regulation 1408/71. However Regulation 1408/71 has a totally contrary objective, namely to prevent people from being uninsured.
8. The Minister lied repeatedly to the Parliament. In December 2005 he declared that this was mandatory to comply with Regulation 1408/71, in February this changed to not “de iure” but to “de facto” and in April this again was changed to “not mandatory but justifiable”. Members of Parliament were busy with other matters and were prepared to swallow everything.

9. For most people this was totally unexpected. Expatriate pensioners are not used to closely following the development of Dutch legislation. People who were in hospital were advised that their treatment costs were no longer covered,  that their own doctor could no longer treat them and that certain medications would no longer be available.

10. They were advised that they would be “socially  insured” and must register with the local provider of legal health care. Because Holland has the most costly system in Europe with the largest solidarity component, this meant for most an enormous drop in their health care cover.

11. Dutch authorities opened the hunt for expatriate pensioners. Use was made of the files of those with a Dutch legal pension (AOW), to round them up and instruct them to register with the Dutch executive called “College voor zorgverzekeringen (Cvz)”. Those who do not register are fined and those who do register loose their private insurance. Without being requested, E121 forms were distributed on a large scale by the Cvz. Then it became apparent that the Cvz did not have the capacity to manage the process and it turned into an administrative fiasco which has not yet been resolved.

12. The registration with the local health care provider has been taken as an opportunity by the Dutch government to levy initially the same contributions as for residents of Holland. These contributions give residents in Holland almost complete cover for “cure” and “care”.  The cover for expatriate pensioners varies from country to country, but as a rule is less for “cure” and virtually non-existent for “care”. Also the previously covered right to care in Holland was abolished. For many of the elderly and chronically sick, supplementary health care insurance is either too expensive or is not available because of age or health limitations.

13. Those who succeeded in obtaining new private insurance to escape public health care of an unacceptable level, still have to pay the full bill in Holland. It is the right to benefits ensuing from 1408/71, art. 28.1, that counts, irrespective of the use of this right.

14. Even the expatriates living in 28a (or 28bis) countries such as England or Italy, where everybody is mandatory insured and pays by general taxation or other contributions, receive on top of that a bill from Holland. The Netherlands claims to pay for the benefits in the country of residence and therefore to have a right to charge the expatriate pensioner. There is neither recognition nor understanding of the evident double payment and discrimination. Payments between Member states are in principle calculated according to 574/72 art. 95, but member states can also make other arrangements (after receiving the opinion of the Administrative Commission). These arrangements are laid down in letters and agreements for which references can be found, but the actual contents are being rigorously withheld from the public domain. These payments would not affect those with a right to benefits under 1408/71, if the contributions to be made by the expatriate pensioners were not based upon art.33.1 of Regulation 1408/71. 
Country of residence factor

15. The justification for paying contributions based upon the Dutch AWBZ care by expatriate pensioners has been challenged in court. The judge ruled that these contributions are not justified as far as such care is not available in the country of residence.

16. Long after the measures with regard to the expatriate pensioners had been introduced, Parliament decided that contributions should be in accordance with the level of health care as provided in the country of residence. However, the implementation was not based upon the decision of the court. The Minister insisted upon a pseudo contribution which would always take into account some supposed AWBZ care in the country of residence. The contribution had to be calculated from the ratio of health care costs in the country of residence and the health care costs (Zwv + AWBZ) in Holland.

17. At first sight this appeared to be not unreasonable, but in reality, it is strongly to the disadvantage of the expatriate pensioner. The costs incurred for the “cure” of the elderly are 2 to 3 times that of the average person and very much higher for the “care”. This applies equally to the out of pocket expenses which are higher when the country of residence factor is lower.

18. A pensioner emigrating from Holland is affected by his healthcare costs before and after the departure. A logical starting point seems therefore the ratio between health care costs for pensioners in the country of residence and in Holland. These costs are known because they are the basis of the payments between Member states (according to 574/72, art. 95). This data can be verified with the OECD publications.
19. It was this train of thought which was the basis for the regulation published in the Staatscourant at the end of April. After a few days however, when it was discovered that this embodied even a minimal degree of solidarity with respect to the expatriate pensioners, the publication was withdrawn. In its place the Minister choose to base the final regulation on the ratio between the average health care costs per capita in the country of residence and that of Holland. The result is a totally different ratio in which the effect of the Dutch AWBZ costs for the elderly is to a large extent wiped out in order to simulate a smaller difference compared with other countries (which means higher contributions to be paid).

20. Application of country of residence factors that do not take into account these considerations only lead to a minimal correction, which is by no means equivalent to the loss of social solidarity of more than euro 6.000 per year, that a pensioner suffers as a result of his emigration from Holland.

Regulation 1408/71

21. Regulation 1408/71 is focused upon the protection of the rights of the socially insured. Most European countries guarantee that emigrating pensioners can retain their legal rights (voluntarily or mandatory) after emigration. This is valid for Belgium, Germany, Greece, Spain, France, Italy, Luxemburg, Austria, Sweden and Switzerland. Although the community based right ex 28,1 may well exist, its application is usually not necessary.

22. Regulation 1408/71 does not only protect citizens, but also and especially Member states. This is certainly valid with respect to pensioners. Member states are completely covered against the risk of the health care they provide to migrant pensioners from other Member States. The country of residence receives compensation from the country providing the pension, who in turn may charge the full 100% to the expatriate pensioner (art.33.1).

23. Even when the health care costs in the country of residence are totally or partly paid from general taxation, the full interstate compensation is charged to the country providing the pension, which in turn can charge 100% to the expatriate pensioner. In this way Member states are more than fully covered and the expatriate pensioners have to pay twice for the same care.  

24. The protection of the expatriate pensioners leaves much to be desired. The preamble of 1408/71 dedicates nice passages to the protection of rights and equality of treatment, but the Dutch expatriate pensioners who (have to) appeal for their rights according to art. 28.1, see very little of this. They receive in their country of residence benefits which as a rule have (far) less to offer – less cover, more contributions, often a large part to be paid via general taxation and often a lower quality of care. 

Political aspects

25. Most European countries (Germany, Belgium, France, Spain, Italy, etc.) do not place their expatriate pensioners in a predicament by terminating their long standing health care rights. Nevertheless there seem to be supporters for a mandatory “social” health care insurance for all in the country of residence.  For the elderly this is a large risk. They have high health care costs and therefore have great interest in continuing and maintaining their rights under their existing health care insurance. 

26. The introduction of the Dutch Zwv has broken this continuity. The exclusion of the expatriate pensioners has been combined with a hidden tax levy. The advantages of social solidarity are being withheld which provides the Dutch state with more than euro 6.000 p.p. per year, while the expatriate pensioner pays the penalty. Emigration is being heavily penalized which is contrary to the letter and spirit of Regulation 1408/71.
Legal aspects

27. The Regulation contains completely worked out rules. Article 69 of the Dutch Zwv pretends to be a result of Regulation 1408/71., whereas in fact it is in patent conflict with the Regulation. Without justification, deductions from pensions are in the Zvw linked to the community right to Country of Residents benefits ensuing from art. 28.1. In fact this means that every expatriate pensioner with a Dutch pension hands in a large part of his pension, regardless of any return.

28. On top of that there is the legal termination of existing private health care insurance that is disastrous for many expatriates. For the most elderly and chronically ill this is such a serious problem that the only solution is to return permanently to Holland.

29. According to art. 33.1 deductions from pensions are only allowed by the organ that pays out the pension payable under the legislation of Holland. This has been ignored by Holland who simultaneously instructed private pension funds to withhold contributions. For many who receive several private pensions, this leads to excessive and undue deductions or contributions.

30. Corrections have been promised; however the Cvz is disorganized to such an extent that it is hard to believe that this is feasible in due time. It is not even clear in what way the income is determined on which the contribution depends, because this is dependent on the tax position of the expatriate pensioner. Does he pay tax in Holland or does he pay tax in his country of residence? What are the applicable deductions and additional income? The consequences are not clear and lead to uncertainty. Only in the course of 2007 can results be expected (over 2006). At that time new contributions will be applied with other criteria dependent on new findings and judgments of the courts.

Amendments

31. The concept upon which the Regulation is based is outdated. Financing of health care via general taxation is no longer an exception. Compensation between Member states is therefore excessive. Every expatriate pensioner pays for his health care costs via general taxation in his country of residence as all inhabitants do. Anywhere between 5 and 100%. Unfortunately this did not lead to a fundamental adaptation of the new Regulation 883/2004. It is foreseeable that in coming years this will lead to problems, but primarily it is not our concern.
32. We want to limit ourselves to the consequences for the expatriate pensioners and their family members with regard to health care cover. The importance of this is being accentuated because the new Regulation is applicable to practically all European citizens.

33. Pensioners, more than anybody, have a vested interest in good health care insurance. Two aspects can be distinguished – solidarity and rights.

34. All European countries have a “social" health care system which is usually based on age solidarity and income level. Young people and wealthy people pay more than their health care costs, the elderly and the poor pay less. The total number of young people is far greater than the number of old people and therefore the higher costs for the elderly can be spread over the total population.

35. The Regulation empowering Member states (art. 33.1) to withhold contributions from pensions does not take this into account. The country providing the pension can charge the full health care costs to the expatriate pensioner who is making use of his rights according to the Regulation. Taking into consideration that these costs for “cure” alone are 2 to 3 times more than the average, and for a large part are being paid for via general taxation, the Regulation offers ample opportunity for abuse so that little is left of the social solidarity upon which every social system is based.

36. The level of social solidarity differs per country. In some countries the contributions of the young people to the care of the elderly are relatively small. In other countries it is the direct opposite. In Holland normal health care costs (cure) are fully covered and also the care in nursing homes including residential costs and provisions for invalids. If these “solidarity reserves” to which everybody contributes during his lifetime, are lost through emigration, then this is a serious impediment to the free movement of people.

37. An amendment to the Regulation should protect the rights to social solidarity from the country providing the pension. In the event of emigration it should be quantified and guaranteed. This is necessary to maintain the rights of free movement and equal treatment for pensioners.

38. Anyhow it is urgent that provisions are made to free pensioners living in countries where health care costs are fully financed from general taxation, from additional contributions by the country providing the pension. They already pay like anybody else in their country of residence. Every contribution on top of this leads to inequality, which is in conflict with national law and the principles of the Regulation.

39. In 883/2004 there is a sharp distinction between the really “insured persons” and those who are only “entitled”. Compared to the “insured persons”, those who are “entitled” come off worst. The majority of pensioners in Europe (Belgium, Germany, Switzerland, France, Spain, Italy, etc.) is really “insured” and do not loose their rights upon emigration and maintain the right to health care in the country providing the pension.

40. Those who are “entitled” have to do with less. The level of care in their country (the country providing their pension) is no longer accessible even if the care in the country where they reside is of an incomparably lower level. They no longer have the right to health care in their homeland (except in the event of emergencies or where specific permission has been granted). Their homeland has the right to withhold from their pensions at will, even if they have co-financed the health care in their country of residence via general taxation.

41. This unequal treatment of those who are “entitled” is also built into the new Regulation with the consequence of arbitrary treatment by the country providing the pension, which is far from the principles laid down in the Regulation. It is this group who needs the protection of the Regulation most, and can count on it least.

42. Considering that the majority of the large Member states guarantee the rights of their expatriate pensioners, there are good reasons to advocate a mandatory guarantee of the continuance of these rights in the country providing the pension. This would prevent misuse of the Regulation for less noble causes.

43. Regulation 883/2004 concerns practically everybody who has used their right to free movement. The application regulation of 883/2004 strongly directs itself to a mandatory exchange of information, even mentioning “free movement of information” (art. 3.2) between organs of Member states. Very little consideration is given to the protection of privacy. From the standpoint that every Member state protects privacy by national law, little privacy will remain when using the right to free movement. 

44. It should be recommended that privacy rules are incorporated into Regulation 883/2004 taking the normal principles into consideration that:
· No information is requested without mentioning the purpose (law, and articles).
· No more information is requested than required for the purpose.
· No information is to be disclosed to third parties (including organs of other Member states) without the permission of the person concerned.

Brussels

45. Many well founded complaints have been lodged with the European Commission, who is responsible for the proper control and regulation of the European legislation. The responses have been like a gramophone record. 

· The EC does not find Holland in conflict with the Regulation

· The EC cannot interfere with national legislation

· Go to the national government. Go to the national courts

46. All this interlarded with quotations from case law relating to totally different cases; selecting and omitting statements and conclusions at will. There is no attempt on the part of the EC to really test European legislation; they are mainly concerned with “papering over the cracks”. The interest of Member States outweighs by far the interests of citizens.
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